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Wage and Hour Division, Labor § 825.124 

the employee stood in loco parentis, 
who is on active duty or call to active 
duty status, and who is of any age. See 
§ 825.126(b)(1). 

(h) Son or daughter of a covered serv-
icemember. ‘‘Son or daughter of a cov-
ered servicemember’’ means the 
servicemember’s biological, adopted, or 
foster child, stepchild, legal ward, or a 
child for whom the servicemember 
stood in loco parentis, and who is of 
any age. See § 825.127(b)(1). 

(i) Parent of a covered servicemember. 
‘‘Parent of a covered servicemember’’ 
means a covered servicemember’s bio-
logical, adoptive, step or foster father 
or mother, or any other individual who 
stood in loco parentis to the covered 
servicemember. This term does not in-
clude parents ‘‘in law.’’ See 
§ 825.127(b)(2). 

(j) Documenting relationships. For pur-
poses of confirmation of family rela-
tionship, the employer may require the 
employee giving notice of the need for 
leave to provide reasonable documenta-
tion or statement of family relation-
ship. This documentation may take the 
form of a simple statement from the 
employee, or a child’s birth certificate, 
a court document, etc. The employer is 
entitled to examine documentation 
such as a birth certificate, etc., but the 
employee is entitled to the return of 
the official document submitted for 
this purpose. 

§ 825.123 Unable to perform the func-
tions of the position. 

(a) Definition. An employee is ‘‘unable 
to perform the functions of the posi-
tion’’ where the health care provider 
finds that the employee is unable to 
work at all or is unable to perform any 
one of the essential functions of the 
employee’s position within the mean-
ing of the Americans with Disabilities 
Act (ADA), as amended, 42 U.S.C. 12101 
et seq., and the regulations at 29 CFR 
1630.2(n). An employee who must be ab-
sent from work to receive medical 
treatment for a serious health condi-
tion is considered to be unable to per-
form the essential functions of the po-
sition during the absence for treat-
ment. 

(b) Statement of functions. An em-
ployer has the option, in requiring cer-
tification from a health care provider, 

to provide a statement of the essential 
functions of the employee’s position for 
the health care provider to review. A 
sufficient medical certification must 
specify what functions of the employ-
ee’s position the employee is unable to 
perform so that the employer can then 
determine whether the employee is un-
able to perform one or more essential 
functions of the employee’s position. 
For purposes of FMLA, the essential 
functions of the employee’s position 
are to be determined with reference to 
the position the employee held at the 
time notice is given or leave com-
menced, whichever is earlier. See 
§ 825.306. 

§ 825.124 Needed to care for a family 
member or covered servicemember. 

(a) The medical certification provi-
sion that an employee is ‘‘needed to 
care for’’ a family member or covered 
servicemember encompasses both phys-
ical and psychological care. It includes 
situations where, for example, because 
of a serious health condition, the fam-
ily member is unable to care for his or 
her own basic medical, hygienic, or nu-
tritional needs or safety, or is unable 
to transport himself or herself to the 
doctor. The term also includes pro-
viding psychological comfort and reas-
surance which would be beneficial to a 
child, spouse or parent with a serious 
health condition who is receiving inpa-
tient or home care. 

(b) The term also includes situations 
where the employee may be needed to 
substitute for others who normally 
care for the family member or covered 
servicemember, or to make arrange-
ments for changes in care, such as 
transfer to a nursing home. The em-
ployee need not be the only individual 
or family member available to care for 
the family member or covered service-
member. 

(c) An employee’s intermittent leave 
or a reduced leave schedule necessary 
to care for a family member or covered 
servicemember includes not only a sit-
uation where the condition of the fam-
ily member or covered servicemember 
itself is intermittent, but also where 
the employee is only needed intermit-
tently—such as where other care is 
normally available, or care responsibil-
ities are shared with another member 
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